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ABSTRACT
The recent political crisis between Russia and Ukraine reminded us once again how
important gas is in European politics. In this paper, the author firstly presents general
issues that lawyers face when dealing with gas transit in the Euro-Asian region. Secondly, a
critical evaluation of the current regulatory systems of gas transit is delivered with a focus
on the Energy Charter Treaty (ETC) as a multilateral instrument to govern energy trade in
the region. While the arbitration practice related to investment protection under the ETC is
increasing in volume, conciliation of gas transit disputes has not been invoked yet. Finally, a
brief evaluation of the out-of-treaty regime that applies to relations with Russia is given.
The author argues that under the ECT regulatory framework, a sophisticated dispute
resolution mechanism was developed. However, this framework is strongly jeopardised by
the fact that the ECT treaty is not applicable in Russia. Therefore, not all of gas transit
routes in Europe can benefit from the ECT and some of them are more vulnerable to
political crises. Externalities of these crises then may impact third parties even though
these could have been avoided in a single regulatory regime.
KEYWORDS: GAS TRANSIT – ENERGY CHARTER TREATY – CONCILIATION –
ALTERNATIVE DISPUTE MANAGEMENT – RUSSIA-UKRAIN GAS CRISIS

MANAGEMENT OF GAS TRANSIT DISPUTES
IN THE EURO-ASIAN REGION
Milan Sykora1

1. Introduction
The recent political crisis between Russia and Ukraine that seemed to threaten use of the
most important gas transit pipeline reminded us how important gas is in European politics.
Before reaching the final industrial and household customers, there is a long way for gas to
be pumped - from massive extraction stations in the East, it flows through thousands of
kilometres of pipelines, to be stored in sophisticated gas storage facilities in the territories
of any of the transit countries. As many gas fields lie beyond the borders of continental
Europe, many different jurisdictions are often involved in this chain and the longer the
chain is the more probable it is that a dispute will arise. In this paper, transit disputes
under the Energy Charter Treaty (ECT) are going to be considered. Therefore, other issues
regulated by the ECT or commercial arbitrations considering transit of gas will not be
covered even though they may sometimes play a big role.2
Firstly, the author will briefly present general issues that lawyers face when dealing with
gas trade in the Euro-Asian region including those consisting in political risks. Secondly, a
critical evaluation of the current regulatory systems will be delivered with a focus on the
Energy Charter Treaty (ETC) as a multilateral instrument to govern energy trade in the
region. While the arbitration practice related to investment protection under the ETC is
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increasing in volume as Hobér noted, 3 the transit dispute management system4 has not
been used yet. However, the availability of gas supplies is essential for energy security of
the region and repetitive Russian-Ukrainian crises shattered confidence in the main
pipeline that pumps gas into the EU. Thirdly, a brief evaluation of the out-of-treaty regime
that applies to relations with Russia will be given.
The author evaluates the gas transit dispute management in the context of sophisticated
gas trade situated in a landscape rich in political risks. The mechanism of dispute
management is dealt with only at theoretical level as it has not been called upon to manage
any dispute so far. Scholars such as Liesen 5 or Roggenkamp and others6 have described
profoundly its functionality and there is a certain academic consensus on how this
mechanism should be applied. However, in this author’s opinion, the practical application
may show a certain divergence to this academic consensus and the recent political events
show that it may be of much less use than academics in the 1990s thought.
2. Generally on Trade with Gas
2.1 Peculiarities of Gas as a Trade Commodity and of Gas Market
As the reader may be aware, gas 7 is not an easy commodity to trade with. Despite its
undisputed advantage that it is capable of heating up houses and lighting up street lamps, it
is very hard to keep in one’s hands. Further difficulties of gas trade regulation emerge from
its cross-border nature.
Unlike trading in bricks, trading in gas is highly complicated. Gas is not very tangible. It is
permanently being pumped through pipelines and other pieces of sophisticated
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infrastructure such as gas storage facilities. Alternatively, it can also be transported
liquefied, but this technology is still too expensive to wholly replace the standard means of
gas transportation. Gas is generally stored in special facilities and these are usually owned
by third parties. Transit and storage facilities are therefore used by multiple trading parties
at the same time resulting in large quantities of gas being mixed and being fully dependent
on the owners of these facilities.8 This brings an important element to transit disputes as
many third parties will naturally be concerned by any disruptions caused. 9
Secondly, the facilities for transporting and storing of gas require major investments with
broad economic and environmental consequences. Gas is dependent on thousands of
kilometres of pipelines that enable it to be pumped from the point A to the point B. These
infrastructure projects are highly capital intensive, often resulting in minimal alternative
routes for transport. Gas exporters are fully dependent on those established routes of
transit10 that, moreover, have to be shared by all market participants. 11
These characteristics make gas transit an issue that requires special regulation. Moreover,
gas is often an issue of national security, commonly referred to as energy security. 12
Importing countries can find themselves in a very vulnerable position in relation to gas
exporters. For these reasons, trade with gas is more secure if regulated by multilateral
legal frameworks that are capable of covering all parts of the production and transit
chain.13
2.2 Gas Trade in the Euro-Asian Region
Relations between the European Union and its Euro-Asian trade counterparts have been
increasingly marked by energy security concerns since the second half of the 20 th century.
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Nevertheless, the first consignments of gas were not exported by the USSR before 1968. 14
Since the 1990s we find, on the one hand, developed industrial countries with sophisticated
technologies requiring large amounts of energy. On the other end, there are countries rich
in natural resources, but frequently subject to unstable political situations and poor
property rights protection. At the centre of all this there are thousands of kilometres of gas
pipelines.
Today, the European Union is the world’s third largest energy importer15 and it currently
bases 24% of its energy mix on gas.16 From these statistics it further follows that
dependency of the European Union is 67% of the overall gas consumption and this figure
has been steadily increasing over the last 20 years.17 Since almost half of the overall
imports of gas originate from Russia or other Asian countries where gas is used for political
leverage,the current state of energy dependency of the European Union is key concern to
the energy security of the region.18
The majority of the gas transits from Russia (and of gas from Central Asian countries being
imported via the Russian territory) are conducted through pipelines in Ukraine, Belarus
and Moldova. Ukraine has by far the greatest portion of gas being transported through its
territory through the Druzhba (Brotherhood) pipeline.19 This current state of affairs raises
many concerns. In the 1990s, many cases of cut offs affecting the supplies for the EU were
reported in the region of Central Asia.20 Furthermore, since the Russian-Ukrainian gas
disputes in 1993,21 2006,22 200923 led to disruption of Gazprom supplies to Western
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Europe, the EU has tried to decrease its dependency on this route. 24 Most recently,
Gazprom cut off the gas supplies for Ukraine in June 2014 (by the time of writing of this
article, the situation was still unresolved). The Russian-Ukraine gas crises are a clear
example of the political and security implications surrounding cross boarder transit, with
disputes between such parties affecting third parties. 25
3. Transit Dispute Management and the Energy Charter Treaty
3.1 About the Energy Charter Treaty
The peculiarities, legal and political risks described in the previous section, present an
urgent need for a complex legal framework for international trade with gas in the EuroAsian region. This regulatory framework was incorporated in the Energy Charter Process
in the early 90s that further developed into a multilateral treaty known as the Energy
Charter Treaty26 under which the Western industry energy dependence and the Eastern
need for capital were to be brought together.27 The treaty came into force on the 16 April
1998. So far, fifty two signatory states and the European Union have signed and acceded to
the ECT. The number of ratifications reached forty seven as of June 2013. 28
The ECT is the only legally binding tool specifically developed for the energy sector so far. 29
The main goal of the ECT is expressed in its Article 2: ‘...to promote long-term cooperation
in the energy field, based on complementarities and mutual benefits’. Nevertheless, transit
provisions of the ECT were unofficially declared to be the most innovative features of the
ECT.30 As was explained before, in order to move gas from the driller to the end customers,
the transit infrastructure is essential. Article 7 of the ECT creates a completely new and
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complex regulatory framework for transit of energy products, considering free access to
transit, non-discriminatory conditions of transit and non-interference with transit. 31
It prevents the contracting states from obstructing transit and reducing its capacity and
even imposes an obligation not to obstruct the creation of new transit capacities (under
certain conditions). The expected outcome of broad transit freedom and states’ obligation
not to impede transit is increased stability in energy supplies.32
Article 7 (3) of the ECT is probably the most controversial. It contains provisions ensuring
that domestic transits cannot be treated more favourably than international transit. This
non-discrimination provision has been criticized mainly by the Russian federation that
refused to ratify the ECT on this basis. 33 To rectify relations with Russia, a new Transit
Protocol is being negotiated; however, no consensus has been reached yet. The outcome so
far is that Russia has suspended the provisional application of the ECT.
3.2 Transit Disputes under the ECT
The provisions on transit of energy under the ECT are considered innovative and so is the
regime for management of dispute considering the transit. 34 The rights and obligations
concerning transit of energy imposed on the contracting states by the Article 7 of the ECT
are ample and so a complex mechanism was created to ensure their observance.
Being a transit country for gas usually comes with significant power as alternative transit
infrastructure usually do not exist.35 In a case of a dispute, all parties that participate in the
gas supply chain downstream are affected and a multilateral framework is needed to
regulate such disputes.36 Effectively, there is a broad collective interest in a prompt
resolution of the dispute. For this reason, the draftsmen of the ECT were to create a system
that would prevent transit countries from disturbing energy supplies by obstructing their
transit facilities. Apart from ample substantive rules prohibiting cutting off pipeline
interconnection, Article 7 also contains provisions on dispute management that should lead
to a prompt resolution of the dispute.37
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To safeguard ongoing supplies of gas in case of dispute, an interim obligation not to cut off
the pipelines is imposed.38 According to Article 7 (6), no party can in an event of dispute
reduce or interrupt the energy transit or permit any entity under its jurisdiction to reduce
or interrupt the transit of energy while the dispute lasts. 39 This provision is arguably the
most important one in the gas sector.40 However, the practical meaning of the provision
remains uncertain as it has not yet been invoked. During the 1996 crisis the Russian
government threatened to invoke the Article, but the dispute was settled quickly by other
means.41 Then again during the 2009 crisis when Ukraine denied transit of Gazprom’s gas
for 19 days, the Article was not used to place pressure on Ukraine to restore supplies. 42
Failure to enforce this rule resulted in missing a historic opportunity to transition from
having a law in theory to having a law in action.
Unlike other dispute management mechanisms under the ECT that take advantage
of arbitration, the transit disputes are to be solved by conciliation that should provide with
a quicker resolution than arbitration according to Article 26 or 27 of the ECT.43
Theoretically, the core idea of the special mechanism of the Article 7 (7) is to resolve the
dispute in an amicable way44 even though there might have been a previous decision on the
merits in previous proceedings based on contractual or other means established by the
parties in their contract. If the previous award is unacceptable for one of the parties and
this threatens to object enforcement of the award by cutting off the transit services, the
conciliation under the Article 7 (7) should bring parties back to cooperation in energy
transit. Even though it may seem unjust under certain circumstances, the advantage of this
mechanism is that it prevents further side effects harming third parties and therefore
eliminates enormous externalities of the transit dispute. Further policy beyond this rule is
that involuntary enforcement of the Article 7 (6) ‘non-disruption rule’ is very difficult to
imagine.45 Therefore, more space for compromise is offered.
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Furthermore, before commencing the conciliation according to the wording of the Article 7
(7), all contractual or otherwise agreed mechanisms of dispute resolution have to be
exhausted. Some commentators believe that these mechanisms also include arbitration
under Article 26 and 27.46 However, as Ehring and Selivanova stipulate, this would deprive
the Article 7 mechanism of much of its operability.47
However, the practice can differ significantly from the academic-based interpretation of the
mentioned provisions. The events of the 2009 crisis and related application of the ECT
suggest that even a breakdown of negotiation between the parties to a dispute may trigger
the conciliation procedure.48 In this author’s opinion, this interpretation makes complete
sense should it help the dispute be resolved as soon as possible. However, it may interfere
with the Article 7 (7) wording which requires exhaustion of all other mechanisms.
The conciliation procedure has two stages. Firstly, the conciliator is nominated by the
Secretary-General to facilitate negotiations. At the first stage, his or her main role is to
propose a solution acceptable for both parties. This proposal is not legally binding without
the mutual consent of the parties. However, the conciliation time is limited to 90 days, the
second stage is then triggered. After this period, the conciliator decides on further dispute
resolution mechanisms that should be binding for both parties. The appointed conciliator
also makes an interim decision on tariffs, terms and conditions of transit for a period of
maximum 12 months in order to secure provisional conditions for gas transit. As such, this
interim measure should serve to avoid transit interruptions and reductions. 49 As
Roggenkamp and others noted, in the capacities of deciding upon tariffs and on further
dispute resolution, the conciliator acts more like an arbitrator than a conciliator50 and
appears to be very powerful in determining further developments.
The conciliation proceedings for transit dispute have not been used to date. 51 Liesen argues
that it is merely for financial reasons. 52 He purports, using the example of the RussianUkrainian crises in the 90s, that parties to these disputes have an imminent interest on
their quick resolution. The financial losses connected to supply distortion are high and
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therefore the disputes are usually promptly settled by the parties. 53 Also, it is to be noted
that Gazprom sustained immense reputation damage during the 2006 and 2009 crises 54
and has been very prudent since then. However, it should be noted that the disputes to date
were largely motivated by financial issues. 55 In politically motivated cut offs such as that of
June 2014, which had still not been solved at the time of writing this paper, the outcome
could be different.
The conciliation of transit disputes in general offers enough flexibility to preserve the gas
flowing through pipelines while the parties are disputing. It mitigates tension between the
parties and should reduce the negative impact on third parties affected by the gas cut off. If
the conciliation proceedings are unsuccessful, a binding dispute resolution proceedings
installed by the conciliator follows. Nevertheless, the 2009 crisis experience shows that it
can be very hard to enforce the non-cut off rule without cooperation of the disputing
parties, and third parties participating in the supply chain can sustain serious harm despite
the Article 7 (6) provision.
4. Russia and out-of-the-ECT Regime
The above described regulatory framework for dispute resolution in gas trade seems to be
well tailored for the post-soviet Euro-Asian region. However, there is one big catch – the
Russian Federation has never ratified the ETC and, moreover, in 2009 suspended its
provisional application. The Euro-Asia gas market, therefore, does not operate in a single
regime and has a separate regime for Russia. As Russia is one of the most important gas
suppliers to the EU, this brings additional concerns. We have observed many of them in the
2014 gas crisis.
As a signatory state from 1994, Russia was provisionally bound to apply the ECT provisions
based on the Article 45. This state of affairs lasted for 15 years as the Russian government
bound ratification with acceptance of the Transit Protocol. However, as negotiation about
the Protocol has not been finalised, the Duma notified the Secretary-General about
termination of provisional application of the ECT in August 2009.56 It is clear that Moscow
will never ratify the ECT with its current wording.
As far as this author is concerned, Russia’s withdrawal was related to two main reasons:
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Firstly, the non-discrimination rules on transit prices outlined in Article 7 (1) of the ECT
could be interpreted as not allowing separate domestic tariffs and therefore Russia would
have to raise transit prices for its domestic transits or subsidize foreign transits from
Central Asia.57 It should also be noted that the liberalization of the Russian gas market had
not even started by 2009 when Moscow suspended the provisional application.58
Secondly, the accession of the EU as a Regional Economic Integration Organization
diminished applicability of the ECT to the EU Member States individually. Under the
wording of the ECT, the market of the whole European Union is considered as a single
market and therefore Russia’s position would be threatened as transit through member
states is not considered as transit under the Article 7 (10) of the ECT and as such, is
regulated under the EU internal law.59 Once again, Moscow relied on the proposed Transit
Protocol to change the transit rules,60 but as already mentioned its final version has not
been negotiated so far.
The practical outcome of the current situation is that the EU cannot rely on the single
regime when importing gas from Russia which brings about several problems. The
advantages of the multilateral instrument discussed in the previous section are not,
therefore, present. As a result, the EU cannot rely on the special dispute resolution
mechanism that distinguishes the ETC regime from the WTO regime and the conciliation
mechanism cannot be triggered in the Russia-Ukraine crises – at least not against Russia as
a party of dispute. Moreover, the prohibition on obstructing access to pipelines during a
transit dispute does not apply to disputes between Russia and Central Asian countries
regarding transit of their gas through the Russian territory. In case of transit dispute, the
parties only have contractual means of dispute resolution,61 as we have seen in the 2014
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crisis.62 Pirani and others believe that ratification would have strengthened Russia’s
position in the 2009 crisis.63
However, it remains doubtful how useful the multilateral framework would be in the
current conditions of ‘un-cooperation’ in the whole area. As discussed above, the
conciliation process depends to a large extent on the willingness of the parties to settle the
dispute.
Russia’s EU partners face several risks that would have been otherwise theoretically
mitigated by the ETC. The fact that Russia is one of the biggest gas importers to the EU
makes the whole regulatory framework of the ETC much less useful than it would have
otherwise been. The EU must, therefore, rely on financial concerns that do not allow Russia
to stop supplying gas to the EU, as stipulated by Liesen in connection with the previous
Russia-Ukraine crises.64 The current Ukraine gas crisis reveals that under such conditions
the EU will still be exposed to a wide range of risks and be fully dependent on Ukraine’s
compliance with its transit duties and Russia’s willingness to cooperate with Ukraine.
However, the current crisis cannot be mitigated by a prompt third party ruling on interim
tariffs.
5. Conclusion
Given the specifics of the gas sector and its importance for the economy, the dispute
management on gas transit has to reflect all political risks included. As there is a strong
collective interest in transit fluency, parties to the dispute should not be allowed to cut off
the transportation infrastructure during the dispute. Therefore, the ECT conciliation rules
designed to reach an amicable solution as soon as possible in order to minimise the impact
on third parties participating in the gas supply chain, seem to be adequate.
However, the transit provisions of the ECT have not been invoked so far. The current
Ukraine gas crises shows the importance of an amicable resolution of the dispute without
any disturbance regarding gas supplies. The ECT could offer such a resolution mechanism.
However, this system is strongly jeopardised by the fact that the ECT is not applicable in
Russia and therefore, the rule on independent interim tariffs does not apply. For this
reason, the transit of gas through Russian territory is more vulnerable to political crises
and externalities of gas disputes may impact third parties, mainly the EU.
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